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No.
603
81ST

CONGRESS

SENATE

}'

{

1st Session

REPORT

No. 605

VESTING TITLE TO CERTAIN LANDS OF THE THREE AFFILIATED
TRIBES OF THE FORT BERTHOLD RESERVATION, N. DAK., IN THE
UNITED STATES, AND PROVIDING
COMPENSATION
THEREFOR

J.uLY

Mr.

KERR,

1 (legislative day,

JUNE

2), 1949.-0rdered

t.o be printed

from the Committee on Interior and Insular Affairs,
submitted the following

REPORT
[To accompany H.J.

Res. 3'31

The Committee on Interior and Insular Affairs, to whom was
referred House Joint Resolution 33, providing for compensating the
Three Affiliated Tribes of Indians of the Fort Berthold Indian Reservation, N. Dak., for lands taken and damages caused by the United
States by reason of the construction and development of the Garrison
Dam and Reservoir project, having had the s~me under consideration,
report thereon- with the recommendation that it do pass with the
following amendments:
On page 1, strike out lines 3 to 9, both inclusive.
Strike out all on pages 2, 3, and 4, and ins·ert in lieu thereof the
following:
That, upon acceptance of the provisions of this Act by a majority of the adult
members of the Three Affiliated Tribes of the Fort Berthold Reservation, all
right, title, and interest of the said tribes in and to the lands constituting the
Taking Area described in section 15 (including all elements of value above or
below the surface) shall vest in the United States of America.
SEc. 2. The fund of $5,105,625 appropriated by the War Department Civil
Appropriation Act, 1948 (Public Law 296, Eightieth Congress), shall not lapse
into the Treasury as provided therein, but shall be available for disbursement
under the direction of the Commissioner of Indian Affairs, Bureau of Indian
Affairs, United States Department of the Interior (hereinafter called the "Commissioner") for the following purposes:
(a) Payment for tribal and allotted Indian lands and improvements,
including heirship interests, and values above and below the surface, within
the Taking Area;
(b) Costs of relocating and reestablishing the members of the tribes who
reside within the Taking Area; and
(c) Costs of relocating and reestablishing Indian cemeteries, tribal monuments, and shrines within the Taking Area.
•
Any unexpended balance remaining from the said fund of $5,105,625 after the
completion of the purposes set forth in subsections (a), (b), and (c) shall remain
to the credit of the tribes.
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SEc. 3. To the extent that $5,105,625 is insufficient to accomplish the purposes
set forth in subsections (a), (b), and (c) of section 2, other funds appropriated for
the construction of the Garrison project shall be used to complete the accomplishment of such purposes.
SEc. 4. There is hereby established a board of appraisal which shall consist of
one member designated by the Secretary of Agriculture, one member designated
by the Secretary of the Interior, and one member designated by the Chief of
Engineers.
It shall be the duty of the board to prepare an appraisal schedule
of the tribal and individual allotted lands and improvements, including heirship
interests, located within the Taking Area. In the preparation thereof, the board
shall determine the fair value of the land and improvements, giving full and proper
weight to the following elements of appraisal: V~lue of any tract of land, whether
full interest or partial interest, including value of standing timber, mineral rights
and the uses to which the lands are reasonably adapted.
Upon completion of
the said schedule of appraisal it shall be submitted to "the Chief of Engineers.
SEc. 5. Upon receipt of such S(:hedule of appraisal by the Chief of Engineers,
he shai1 transmit to the tribal cC>uncilthe schedule of appraisal in its entirety
and such portions of the said schedule to individual Indians as relate to their
respective interests.
The tribal council and the interested individual Indians
shall have ninety days from the date of receipt of such schedule of appraisal in
which to present to the Commissioner their objections, if any. for consideration
and action thereon.
SEc. 6. The right of the tribes and of th~ allottees and heirs of allottees to
accept or reject the appraisal covering their respective property is reserved to
them.
Upon the rejection of the appraisal affecting the lands or the respective
interests, the Department of the Army shall institute proceedings in the United
States District Court for North Dakota for the purpose of having the just compensation for such property judicially determined.
Any judgment entered
against the United States in such proceedings shall be charged against the said
fund of $5,105,625.
_
SEC. 7. In all proceedings instituted in accordance with section 6 of this Act, •
individual members of the tribes may request the Commissioner of Indian Affairs
to designate attorneys of the Bureau of Indian Affairs to represent them.
SEc. 8. The amount determined to be due the individual allottees and other
individual Indians shall be deposited to the credit of such individual Indians
in their individual Indian money accounts.
SEc. 9. The tribes and the members thereof may salvage, remove, reuse, sell,
or otherwise dispose of all or any part of their improvements within the Taking
Area without any deduction therefor in the appraisal schedule to be prepared
by the Commissioner, subject to the condition that the district engineer, Garrison
district, may not enter for the purpose of clearing the said improvements until
at least October 1, 1952, and subject further to the condition that the district
engineer shall serve notice of such purpose at least three months prior "thereto.
SEc. 10. The tribes and the members thereof shall have the privilege of cutting
timber and all forest products and removing sand and gravel, and may use, sell,
or otherwise dispose of the same until at least October 1, 1950, without any tleduction therefor in the appraisal schedule to be prepared by the Commissioner, subject to the condition that the said date may be adjusted to a later date by the
Chief of Engineers on the request of the Commissioner, and subject to the further
condition that the district engineer, Garrison district, shall serve notice of clearing
at least three months prior thereto.
.
SEc. 11. The tribes and the members thereof may remove, sell, or otherwise
dispose of lignite until such date as the district engineer, Garrison district, fixes
for the impoundment of waters.
.
SEc. 12. The district engineer, Garrison district, will give notice at least six
months in advance of the date on or after which impoundment of waters may
begin, and no damage for loss of life or property due to impoundment of w_aters
on or after the date specified in said notice may be claimed. The date established
by such notification will not be earlier than October 1, 1952.
SEC. 13. In addition to the $5,105,625 appropriated by the War Department
Civil Appropriation Act, 1948 (Public Law 296, Eightieth Co:1gress), the fu~ther
sum of $4,000,000 shnll, upon acceptance of the provisions of this_ Act by the tr1b_es,
be placed to the credit of the tribes in the Treasury of the Umted States, wh1~h
sum shall be in full satisfaction of (1) all claims, rights, and demands of said
tribes arising out of this Act and not compensated for out of the said $5,101?,625.,
and the additional sums, if any, specified in section 3; (2) and ~f ~ll other ~1ghts,
claims, and demands of said tribes of any nature whatsoever ex1stmg on the date
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of enactment of this Act, whether of tangible or intangibl~ natu~e and whether or
not cognizable in law or equity; (3) and of any and all claims, rights, or demands
arising out of the treaty with the United States of September 17, 1851 (11 Stat.
749), or any other treaty (including any unratified treaty) or agreement prior t.o
the approval and acceptance of this Act.
SEc. 14. The fund of $5,105,625, appropriated by the War Department
Civil
Appropriation Act, 19·!8 (Public Law 296, Eightieth Congress), and the fund
provided for by section 13 of this Act shali bear inter3st at 4 p3r centum pc?rannum
from the date of acceptance of this Act until disbursed.
No part of either of such
funds shall be used for payment of the fees or expenses of any agency, attorney, or
other representative of any individual Indian or tribe.
SEc. 15. The Taking Area is described as follows:

p ART

A-WITHIN

RESERVATION

BOUNDARIES

Beginning at the Northwest corner of Section 6, Township 150 North, Range 93
West of the 5th P. M.; thence East to the West sixteenth line; thence Sou~.h to the
East and West quarter line; thence East to center of said Section; thence South to
South quarter corner; thence East to the

On page 55, strike out lines 3 to 25, both inclusive.
Strike out all on pages ·56 to 75, both inclusive.
On page 76, strike out lines 1 to 4, both inclusive.
This bill has been considered by the Committee on Public Lands of
the House;- on May 9, 1949, that committee submitted its report
(H. Rept. 544) to the House recommending its passage and on June 6,
1949, it passed the House.
The salient facts regarding the provisions of this proposed legislation are:
1. That any unexpended balance remaining from the said fund of
$5,105,625 after the completion of the purposes set forth in the said
act of July 31, 1947 (Public Law 296, 80th Cong.), will remain in the
Treasury to the credit of said tribes. On the other hand if the said
sum of $5,105,625 is insufficient to accomplish said purposes other
funds appropriated for the construction of the Garrison Dam project
will be used to complete the accomplishments of such purposes.
2. That a board of appraisal shall be appointed consisting of three
members, one member to be designated by the Secretary of Agriculture, one member designated by the Secretary of the Interior, and one
member designated by the Chief of Engineers, who shall make appraisements of all elements of damages involved and the schedule of
appraisement shall be transmitted to the tribal council and individual
Indians as such appraisement affects their respective interests.
The
tribes and/or any individual Indian or Indians ma:v reject such appraisal within 90 days.
3. That if upon rejection of such appraisal, the Department of the
Army will institute proceedings in the United States District Court
for North Dakota for determination.
The individual Indians may
request the Commissioner of hdian Affairs to designate attorneys of
the Bureau of Indian Affairs to represent them, without charge.
4. The tribes and the memb~rs thereof may use, salvage, remove,
re.us~,sBll, or o_therwise d!sporn of all or any part of their improvements
w1thm the takmg area.without any deduction therefor in the appraisal
schedule for a specified time. The district engineer will give notice of
a~ l~ast 6 months in advance of when impoundment of waters may
begm, which date specified in said notice shall not be earlier than
October 1, 1952.
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5. In addition to the said $5,105,625, now in the Treasury, the
further sum of $4,000,000 shall, upon the acceptance of the provisions
of the bill by the tribes, be placed to the credit of the tribes in the
Treasury, which sum shall be in full satisfaction of:
(a) All claims, rights, and demands of said tribes arising out of this
act and not compensated for out of the said $5,105,625, and the
additional sums, if any; and
(b) All other_ rights, claims, and demands of said tribes of any
nature whatsoever existing on the date of enactment of this act,
whether of tangible or intangible nature and whether or not cognizable
in law or equity; and
(c) Any and all claims, rights, or demands arising out of the treaty
with the United States of September 17, 1851 {11 Stat. 749), or any
other treaty (including any unratified treaty) or agreement prior to
the approval and acceptance of the provisions of this bill.
6. The funds of $5,105,625 and $4,000,000 shall bear interest at
4 percent per annum from the date of the acceptance of the provisions
of this resolution by the tribes until disbursed.
•
7. That no part of the funds appropriated or authorized to be
appropriated by the bill shall be used for the payment of fees or expenses of any agent, attorney, or other representative of any individual
Indian or tribe.
This proposed legislation is designed to provide funds to compensate
the Three .Affiliated Tribes in full for all lands and property, tangible
and intangible, w]?.ichare necessarily being taken by the United States
in connection with the construction and operation of the Garrison
Dam and Reservoir project, in N ortb Dakota.
The act of December 22, 1946 (58 Stat. 887), authorized the construction of the Garrison Dam and Reservoir project, in North
Dakota, which project is a part of the plan to develop and control
the waters of the Missouri River Basin.
The act of July 31, 1947 (Public Law 296, 80th Cong.), provides:
Garrison (North Dakota) Reservoir: For acquisition of the lands and rights
tberein within the taking line of Garrison Reservoir which lands lie within the
M'ea now established as the Fort Berthold Indian Reservation, North Dakota,
:including all elements of value above or below the surface thereof and including
all improvements, severance damages, and reestablishment and relocation costs
~ sum of $5,105,625, which said sum is included in the total allocated under
this Act for the said Garrison Reservoir and which shall be deposited in the
Treasury of the United States to the credit of the Three Affiliated Tribes of Fort
Berthold Reservation, to be subject to withdrawal and disbursement as herein
prov-ided. This amount is made available subject to the following conditions
eubsequen.t and in the event the said conditions are not complied with then this
amount shall lapse and be thereby null and void. Said conditions subsequent
Me:

•

That a contract between the United States and the said Three Affiliated Tribes
sh-aU be negotiated and approved by a majority of the adult members of sa!d
tribes and enacted into law by the Congress, providing for the conveyance of said
lands and interests and the use and distribution of said fund and that disbursements from said fund shall be made forthwith in accordance with said approved
contract and Act of Congress.
That said contract shall be submitted to the Congress on or before the first day
of June 1948: Provided, however, That, notwithstanding
said contract or the
provisions of this Act, the said Three Affiliated Tribes may bring suit in the Court
of Claims as provided in section 24 of the Act of Au~ust 13, 1~46, ~m account of
additional damages, if any, alleged t<:?ha v~ been su~tamed by said tribes. by reason
of the taking of the said lands and rights m the said Fort Berthold Indi_an Re~erva·t-ion on account of any treaty obligation of the Government or any mtang1ble
eostof reestablishment or relocation, for which the said tribes are not compensated
by the said $5.,106,625.
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Pursuant to the provisions of said act of July 31, 1947, a contract,
dated May 20 1948, was entered into between these Indians and the
United States' and thereafter it was submitted to the committees of
Congress for ~atifica~ion. The. he3:rings on such ratification .before
your committee durmg the Eightieth .Congress developed! .m the
opinion of the members _of yoll! committee, that the provisi<?ns of
said proposed contract did not m all respects conform -to the mtent
of Congress as expressed in the act of July 31, 1947 (Public Law 296,
80th Cong.), and did not provide for a full and complete settlement
of all the Indians' claims for damages against the United States
caused by reason of the construction of the s&iidGarrison Dam and
Reservoir.
It is the judgment of your committee that these Indians should be
now compensated in full for all damages caused them by reason of
the taking of the lands and property necessary to be used in the construction of said Garrison Dam and Reservoir, and for all treaty
obligations alleged to have been violated.
The appropriation of $5,105,625 contained in the act of July 31,
1947 (Public Law 296, 80th Cong.), is based on an agreement, dated
May 20, 1948, made by and between the Three Affiliated Tribes and
the Chief of Engineers, United States Army, acting for the United
States, which agreement was submitted to the Congress for ratification before June 1, 1948. Thus compliance with all the conditions
specified by the Congress in said Public Law 296 has been effected
and therefore the appropriation of $5,105,625 should not lapse but
remain in the Treasury to the credit of the tribes.
The said fund of $5,105,625 is now placed in the Treasury and made
available for the payment of lands and other property and rights of
the Three Affiliated Tribes within the Fort Berthold Reservation,
including all elements of value above or below the surface thereof and
including all improvements, individual tract severance damages,
and reestablishment and relocation costs.
The said agreement of May 20, 1948, sets forth the following purposes for which said sum of $5,105,625 shall be available:
.
(a) Payment for tribal and allotted Indian lands and improvements, including
heirship interests, and values above and below the surface, to be taken for the
Garrison Project;
(b) Costs of relocating and re-establishing the members of the tribes who reside
within the Taking Area of the Garrison Project; and
(c) Costs of relocating and re-establishing Indian cemeteries, tribal monuments,
and shrines within the Taking Area of the Garrison Project.

The ~rea which is proposed to be taken under the provisions of this
resolut10n embraces approximately 155,000 acres consisting of tribal
and allotted lands. Approximately 50 percent of such allotted lands
are ~ heirship status and the landholdings of many of the Indians
consist of fractional undivided interests, acquired by inheritance.
Generally the owners of these fractional interests are not now using
these lands themselves but the lands are being leased to non-Indians.
A total of 340,000 acres is now being leased to non-Indians on the
Fort Berthold Indian Reservation.
T~e. Fort Berthold Indians (Three Affiliated Tribes), pursuant to the
proyisions of the act of February 11, 1920 (41 Stat. 404), brought suit
aga~t the United States based upon the alleged nonfulfillment of
vanous treaty stipulations contained in the treaty of September 17,

6

VESTING

TITLE TO CERTAIN

NORTH

DAKOTA TRIBAL LANDS

1851 (11 Stat. 749). The amount claimed was $39,215,374.39. The
sum of $4,923,093.47 was awarded the Indians by the Court of Claims
on December 1, 1930 (71 Ct. Cls. 308), from which gratuities aggregating .$2,753,924.89 were offset, leaving a net .judgment of $2,169,168.58. Included in the offset was an amount of $400,000 claimed by
the Indians to have been appropriated for their benefit pursuant to
the provisions of an unratified treaty of July 27, 1866.
The Indians found no fault with the judgment of the Court of
Claims, except as to the $440,000 claimed to have been erroneously
allowed as an offset.
•
Subsequently, by the act of July 1, 1946 (60 Stat. 359), $400,000
was appropriated in full and final settlement of all claims and demands
of the Fort Berthold Indians (Three Affiliated Tribes), which claims
were based upon stipulations of said unratified treaty dated July 27,
1866 (Kappler's Laws and Treaties, vol. 2, p. 1052).
The said act of July 1, 1946, provides:
For ful! and final settlement of all claims and demands of the Indians of the Fort
Berthold Indian Reservation in North Dakota in accordance with the provisions
of H. R. 1095, Seventy-ninth Congress, $400,000: Provided, That not to exceed
5 per centum of the amount herein appropriated may be used for payment of fees
and expenses of attorneys employed under contract approved in accordance with
existing law.

T-he provisions of H. R. 1095, referred to in the said act of July 1,
1946 (60 Stat. 359), were enacted and approved June 28, 1946 (Public
Law 467, 79th Cong., 60 Stat. 333), and provides as follows:
That there is hereby authorized to be appropriated, out of any money in the
Treasury not otherwise appropriated, the sum of $400,000 in full and final settlement of all claims and demands of the Indians of the Fort Berthold Indian Reservation in North Dakota, composed of the Arickarees, Gros Ventres, and Mandans,
which claims are based upon stipulations of an unratified treaty dated July 27,
1866 (Kappler's Laws and Treaties, vol. 2, p. 1052) : Provided, That the amount
when appropriated shall be deposited in the Treasury of the United States to the
credit of the Indians of the Fort Berthold Reservation and shall draw interest in
accordance with existing laws: Provided further, That not to exceed 5 per centum
of the amount herein authorized may be used by the Secretary of the Interior for
payment of fees and expenses of attorneys employed under contract approved in
accordance with existing law.

So the record reveals that these Indians have been fully compensated and their claims settled in full for any and all alleged claims
which they may have had, based upon the alleged nonfulfillment by
the United States of various treaty obligations.
This proposed legislation provide~ for_ a complete and final se~tlement of all claims and demands of said tribes for all damages sustamed
by reason of the taking of the said lands and rights in the said Fort
Berthold Indian Reservation, and of all other claims and demands
of said tribes whether of tangible or intangible nature, or any alleged
claims or demands arising out of the said treaty of September 17,
1851 (11 Stat. 749), or any other treaty (including any unratified
treaty) or agreement, prior to the approval and acceptance _of the
provisions of this resolution. By the provisions of this resolut10n we
propose to make settlement of their claims on a basis that is ~ot~
just and generous. However,. we feel that all claims o! both ID:d1viduals and tribes should be fully and finally settled. This resoh~t~on
does these things, thereby removing any reason fo~ further petit~on
to the Congress for additional money and preventmg the necessity
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for any further action in the Court of Claims as provided for in the
act of July 31, 1947 (Public Law 296, 80th Cong.).
This proposed legislation provides that no pa.rt of either the funds
now appropriated or authorized to be appropriated and placed in the
Treasury to the credit of these tribes will be used for payment of the
fees or expenses of any agent, attorney, or other representati~e of any
individual Indian or tribe. The attorney or attorneys are bemg compensated out of other tribal funds. Your committee is advised that
there are no existing authorized contracts with agents, a.ttorneys, or
representatives other than Mr. Ralph H. Case, an attorney of Washington, D. C. A copy of his letter dated June 21, 1949, is attached
to this report, which fully explains the matter.
Your committee believes that the disbursement of the $4,000,000:
hereby authorized to be appropriated should be left to future determination by the Congress and the Indians.
It is the judgment of your committee that the provisions of this
joint resolut.ion as herein recommended to be amended afford a just
and equitable settlement and· that such settlement is for the best
interests of the Indians involved and all concerned.
An identical joint resolution (S. J. Res. 11) was introduced on
January 5, 1949, in the Senate and is now pending before your committee. An identical report on Senate Joint Resolution 11 was submitted by the Secretary of the Interior to your committee as the one
submitted to the House Committee on Public Lands on House Joint
Resolution 33, to which report (H. Rept. 544) of the Secretary of the
Interior reference is hereby made. However, by such reference your
committee is not concurring in all the statements contained in the
said Secretary of the Interior's report.
Amend the title so as to read:
A bill to vest title to certain lands of the Three Affiliated Tribes of the Fort
Berthold Reservation, North Dakota. in the United States, and to provide compensation therefor.

Hon. RoBERT S. KERR,

JUNE

21, 1949~

United States Senate, Washington, D. C.
MY DEAR SENATOR_
KERR: This letter is written at the request of Mr. A. A..
Grorud, of you~ commi~tee staff, and concerns my contract under which I represent
th~ _Three Affiliated Tribes of Fort Berthold Reservation, N. Dak .. on alJ matters
ansmg out of the construction of Garrison Dam and Reservoir.
My contract is dated December 6, 1945, approved January 25, .1946, No.
I-1-Ind.-18331,
amended by supplemental
contract dated October 15 1946
approved December 10, 1946, same contract number.
As Mr. Grorud's qdestion~
to me of yesterd~y relate principally to my compensation, I am very happy to
comply, and advise .vou as follows:
UndE:r the contra~t as amende_d I am p~id $4,qoo
annually and, in addition,
expenditures authorized by the tribal council covermg expense of travel per diem
of $6, a~d other authorized expenses ·are reimbursed to me. The contract runs
for a period of 5 years from thf' date of approval of the ori~inal contract-that
is
to say, January 25, 195 L
The _contr1;1ctf~r.ther provides: "In the event that the services of the attorney
result m a disposition of, or completion of the work which he is to do before the
end of the 5-year term of this contract, a.nd in the event the Indians of Fort
Berthold Reservation have been substantially
benefited by the services of the
a~torney, then t~e attorney_ may apply to the tribal business council for additional C?mpensation for services rendered, and such additional compensation shall
no! be m excess of $25,000 for the term of this contract and shall not be paid
~ e?s approved by the tribal business council and the Commissioner of Indian
airs and the Secretary of the Interior."
·
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I have not assigned my contract either in whole or in part and I am the on-ly
attorney who represents the Three Affiliated Tribes in relation to the Garrison
project.
Mr. Grorud's further question relates to sections 3 and 4, article VI, of the
contract, page 57, lines 9-23 of Senate Joint Resolution 11, now pending before
your committee.
Provision is there made as follows:
"SEc. 3. The right of the tribes and of the allottees and heirs of the allottees
to accept or reject the appraisal covering their respective property is reserved to
them.
Upon the rejection of the appraisal affecting the lands or the reapective
interests, the Department of the Army shall institute proceedings in the United
States District Court for North Dakota for the purpose· of having the just compensation for such property judicially determined.
Any judgment entered against
the United States in such proceedings shal1 be charged against the said fund of
$5,105,625.
"SEc. 4. In all proceedings instituted in accordance with Section 3 of this
Article, individual members of the tribes may request the Commissioner of Indian
Affairs to designate attorneys of the Bureau of Indian Affairs to represent them."
In the conference which drafted the contract, it was readily agreed that the
right to reject the appraisal must be safeguarded.
If rejected, the method of
determining just compensation must be a judicial matter and as Congress cannot
confer jurisdiction upon the State courts. the United States district court was
agreed upon.
The question of indigent allottees arose from the tribal delegates and was,
"How will the allottee who has no money pay for legal counsel to go into court and
prove his case, that he is entitled to more money than the appraisal shows?"
Representatives of the Bureau of Indian Affairs agreed to handle the cases of all
such indigent allottees.
I took a great deal of interest in this paragraph.
Without this, there might be
many dissatisfied Indians who would agree to the appraisal because they were
financially unable to contest the matter in the courts.. Their individual rights
must be protected.
Whenever an indigent defendant makes his appeal, in the
lowest to the highest of our courts, t.hat he is unable to employ an attorney, an
attorney is appointed by this court at the expense of the Federal or State
government.
The provision, however, does not mention the indigent Indians alone, but
includes anv Indian who wishes to reject the amount set up for him by the
appraisal.
·u further rrotects all dissatisfied allottees from h~gh-percentage
contingent contracts, which, to my knowledge, have been scandals m many cases.
Knowing the very deep interest of the Senators and Representatives of North
Dakota I am taking the liberty of sending each of them a copy of this letter.
Also, a ~opy to the chairman of the Tribal Business Council of the Three Affiliated
Tribes.
Very respectfully;
RALPH H. CAS-E .

.0

